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SUPREME COURT OF APPEALS OF VIRGINIA. 



Robinson v. City of Norfolk. 

March 12, 1908. 
[60 S. E. 762.] 

1. Taxation — Constitutional Provisions — "Territorial Limits." — In 

the Constitution dividing the state into counties and magisterial dis- 
tricts, cities, and towns, and fixing the "territorial limits" of each, 
making them distinct and separate from each other for the purpose 
of taxation, the words "territorial limits" mean the actual boundaries 
of each of such subdivisions as the same are fixed by law. 

2. Same — Territorial Limitations. — One subdivision of the state 
cannot be taxed for the benefit of another. 

3. Licenses — Power to Require — Revenue or Police Purposes. — 
Where any imposition is laid on persons or property under a gen- 
eral taxing ordinance, the only conclusion that can be drawn is that 
such tax is laid for revenue purposes alone, unless the contrary is 
made clearly to appear, and, to construe a general taxing ordinance 
as a police ordinance, it must be shown that the tax collected there- 
under is devoted to the expense incident to carrying out its provi- 
sions. 

4. Theaters and Shows — Regulation — License — Power to Require 
—Territorial Limits.— Code 1887, § 1032 [Va. Code 1904, p. 437], 
providing that the jurisdiction of the corporate authorities of each 
town and city in criminal matters and for imposing and collecting a 
license tax on all shows, performances, and exhibitions shall extend 
one mile beyond the corporate limits of such town or city, is invalid 
in so far as it authorizes a city to levy a license tax on a circus ex- 
hibiting beyond its territorial limits for the sole purpose of raising 
revenue to defray the general expenses of such city. 

Appeal from Law and Chancery Court of City of Norfolk. 

Action by the city of Norfolk against John F. Robinson to 
collect a license tax. From a judgment for plaintiff, defendant 
appeals. Reversed. 

las. F. Duncan, for appellant. 
Loyall & Taylor, for appellee. 

Harrison, J. This action of trespass on the case in assumpsit 
involves the right of the city of Norfolk to assess a circus with 
a license tax ; that is, exhibiting beyond the territorial limits of 
the city, but within one mile of such limits. 

The facts agreed of record are as follows: "That John F. 
Robinson gave a circus performance on September 16, 1906, 
wholly within the county of Norfolk, within one mile of the 
corporate limits of the city of Norfolk, but the territorial limits 
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of the city of Norfolk do not extend to the locality where said 

Performance was given. That no parade in said city was given. 
"hat this suit is brought to collect a license tax imposed by the 
city of Norfolk under section 55 of an ordinance of the city of 
Norfolk adopted by the select and common councils of said city 
on the 10th and 14th of April, 1906, and approved by the mayor 
April 21, 1906. That such parts of the charter and ordinances 
of the city of Norfolk as are pertinent to the subject-matter 
hereof shall be admissible. That the license tax authorized and 
collected by section 55 above is not applied to the special object of 
defraying the expenses incident to the police or other protection 
furnished circus performances, but to the general expenses of the 
city. 

"That the said John F. Robinson paid the license tax in the 
county of Norfolk imposed by the state of Virginia. 

"That the decision in this suit shall determine the issue in the 
suit of the City of Norfolk v. Barnum & Bailey, Limited, pending 
in this court." 

The whole matter of law and fact was heard and determined 
by the court, and judgment rendered in favor of the city for the 
tax assessed, with interest and costs. 

This demand of the city is in pursuance of section' 55 of its 
general tax ordinance, imposing taxes upon property, persons, and 
licenses for all city purposes ; and is as follows : 

"Sec. 55. Circuses or menageries, within the city or within one 
mile of the boundary thereof, for every twenty-four hours or 
part thereof, including one parade, $350.00 each, and for each 
parade of a circus or menagerie, not included in the above, 
$350.00. Side shows, for each tent, within the city, or within one 
mile of the boundary thereof, $25.00 for every twenty-four hours 
or part thereof." 

The city of Norfolk relies upon section 1032 of the Code as 
its authority for this ordinance and the assessment of the license 
tax therein provided for. That section is a follows : 

"The jurisdiction of the corporate authorities of each town or 
city, in criminal matters and for imposing and collecting a license 
tax on all shows, performances, and exhibitions, shall extend one 
mile beyond the corporate limits of such town or city." 

The payment of this tax is resisted by the defendant as an un- 
warranted and invalid exercise of the taxing power by the city 
of Norfolk. 

For the purposes of taxation, the Constitution has divided the 
state into counties and magisterial districts, cities, and towns. 
Each of these subdivisions has its territorial limits fixed ; each 
being distinct and separate from the other. What is meant by the 
words "territorial limits," in section 168 of the Constitution [Va. 
Code 1904, p. cclxii], is the actual boundaries of each of such 
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subdivisions, as the same are fixed by law. It would seem to 
be fundamental that one of these communities cannot, for its 
own benefit, tax one of the others which has no share in the 
benefit to be derived from such taxation. 

The circus in question was being exhibited in Norfolk county. 
The territorial limits of that county embraced the whole county, 
and it cannot be seriously contended that the Legislature can 
create a taxing district in a county from which a city shall raise 
revenue for the exclusive benefit of such city. 

The principle that one territory cannot be taxed for the benefit 
of another is fundamental and well recognized by the authorities 
on the subject. It does not rest alone upon the theory of taxation 
without representation, but upon the principle that private prop- 
erty cannot be taken for anything but a public use. Cooley on 
Taxation (2d Ed.) c. 5, p. 140 et seq., and cases cited. 

At pages 141 and 142 this learned author says: "It can there- 
fore be stated with emphasis that the burden of a tax must be 
made to rest upon the state at large, or upon any particular dis- 
trict of the state, according as the purpose for which it is levied 
is of general concern to the whole state, or, on the other hand, 
pertains only to the particular district. A state purpose must be 
accomplished by state taxation ; a county purpose by county taxa- 
tion ; or a public purpose for any inferior district by taxation Of 
such district. This is not only just but it is essential. To any 
extent that one man is compelled to pay in order to relieve others 
of a public burden properly resting upon them, his property is 
taken for private purposes, as plainly and palpably as it would 
be if appropriated to the payment of the debts or the discharge 
of obligations which the person thus relieved by his payments 
might owe to private parties." And, again, at page 161, it is said: 
"It is certainly difficult to understand how the taxation of a dis- 
trict can be defended where people have no voice in voting it, in 
selecting the purposes, or in expending it." 

The only case in Virginia on the subject of extraterritorial tax- 
ation is Langhorne, etc.. v. Robinson, 20 Grat. 661.- In this case 
an act which authorized the city of Lynchburg to tax property 
within its corporate limits and for one-half a mile beyond 
its boundaries for the purpose of paying interest on bonds of the 
Virginia & Tennessee Railroad Company was held by a divided 
court to be constitutional. This has been termed by Judge Cooley 
a "doubtful'' case. Cooley on Taxation, 160. That case arose 
under the Constitution of 1830, which imposed no restriction upon 
the Legislature with respect to its power of- taxation ; whereas, 
the existing Constitution provides that "all taxes shall be uniform 
upon the same class of subjects within the territorial limits of 
the authority levying the tax." It was not until the adoption 
of the Constitution of 1851 that it was required that taxation 
should be equal and uniform. 
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The case of Langhorne, etc. v. Robinson was criticised in City 
of St. Charles v. Nolle, 51 Mo. 124, 11 Am. Rep. 440, which fol- 
lows the case of Wells v. City of Weston, 22 Mo. 384, 66 Am. 
Dec. 627. In the latter case the Legislature had undertaken to 
empower the city to tax lands adjoining the city to the extent of 
half a mile for local purposes, and the city, under this authority, 
had imposed taxes which the plaintiff resisted. The court pro- 
nounced the law unconstitutional, giving as a reason that the 
proper construction of the Constitution in regard to taking private 
property for public use is that it can be taken only for public use. 
and not for private use at all, and, when taken for public u?e, 
there must be a just compensation allowed and j>aid. To tax 
occupations outside of a city for the benefit of those living in a 
city is, in effect, taking the property of a citizen for private use ; 
that is, for the use of a particular community, of which the out- 
side citizen forms no part. Whether it be called a tax or the 
appropriation of property, the result is precisely the same. Power 
to violate those rights would seem to be quite beyond the lawful 
authority of any government, and certainly the legislative depart- 
ment of the government cannot arbitrarily take the property 
of one citizen to give it to another, and, of course, cannot author- 
ize others to do so. 

If it were permissible for a city to raise revenue from circuses 
outside of its territorial limits, it would be equally permissible 
for the Legislature to authorize that city to levy a tax upon any 
class of property, in a county contiguous thereto for the exclusive 
benefit of such city. 

It is not necessary in this case to decide whether or not the 
city of Norfolk can assess a license tax against circuses either 
within or without its territorial limits, under its police power for 
the purpose of police regulation, because it clearly appears from 
the record that the circus tax in question was levied for the 
purpose of raising revenue to defray the general expenses of the 
city government, and not for the special purpose of meeting the 
expense incident to such police protection as might be afforded 
the circus. The agreed statement of facts shows "that the license 
tax authorized and collected under section 55 of the ordinance is 
not applied to the special object of defraying the expenses incident 
to the police or other protection furnished circus performances, but 
to the general expenses Of the city." That the tax in question was 
intended for general revenue purposes and not specially for police 
regulation is shown by the ordinance itself, the preamble to which 
is as follows : 

"1. Be it ordained by the common and select councils of the 
city of Norfolk, that no person shall engage in any business in 
the said city of Norfolk, for which a license is required by the 
laws of the commonwealth, or the ordinances of said city, with- 
out first having applied for and obtained such license, under the 



296 14 VIRGINIA LAW REGISTER. [August, 

penalty or penalties hereinafter provided, as a part of this ordi- 
nance ; and that for the year beginning on the 1st day of February, 
1906, and for each year thereafter, while this ordinance is in force 
the taxes on lands and lots, persons, incomes and other property 
for the support of the city government, the payment of interest 
on the city debt, and for other municipal expenses, shall be as 
follows." 

Then follows the general levy upon all subjects of taxation, in- 
cluding licenses. As to the latter, it is ordained as follows : 

''14. Be it further ordained, that for the year beginning the first 
day of May, 1906. and for each year thereafter until further pro- 
vision is made, the license taxes on persons, firms, companies, 
associations and corporations conducting business or engaged in 
professional employment, or doing anything for which a license 
is required in the city of Norfolk, shall be as fqllows." Here 
follows a long list of callings upon which a license tax is imposed ; 
section 55 being the imposition of the tax upon circuses sought to 
be enforced in this case. It is given a place along with the numer- 
ous sections imposing license taxes on every trade, calling, and 
occupation which the councils could reach, and no reason is per- 
ceived why the city intended section 55 to be construed as a 
police measure any more than it intended the sections imposing 
a license tax on the numerous other callings named to be construed 
as police measures. It is true that the expense of the police de- 
partment is paid from the general revenues of the city, but this 
expense is merely a part of the whole general expense, and does 
not come from any special source. This ordinance in which sec- 
tion 55 is found constitutes the regular annual revenue bill en- 
acted by the councils of the city of Norfolk, and it cannot be 
successfully controverted that every subject embraced therein is 
taxed for raising revenue and for no other purpose. 

The distinction between the police power and the taxing power 
is clearly drawn by the authorities. 

In 22 Am. & Eng. Ency. L,. p. 917, the difference is thus de- 
fined : "The police power must also be distinguished from the 
taxing power, and the distinction is this : That the taxing power 
is exercised for the raising of revenue and is subject to certain 
limitations, while the police power is exercised only for the pur- 
pose of promoting the public welfare, and, though this end may be 
attained by taxing or licensing occupations, yet the object must 
always be regulation, and not the raising, of revenue, and hence 
the restrictions upon the taxing power do not apply." 

In the case of North Hudson Ry. Co. v. Hoboken, 41 N. J. 
Law, 71, the court says: "The exaction of license fees for revenue 
purposes is the exercise of the power of taxation. The distinction 
between the power to license and the police regulation and the 
same power as a revenue measure is of the utmost importance. 
If granted with a view to revenue, the amount of the tax, if not 
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limited by the charter, is in the discretion of the authorities. If 
given as a police power, it must be, exercised as a means of reg- 
ulation only, and cannot be used as a source of revenue." 

"Only those cases where regulation is the primary purpose can 
be specially referred to the police power." Cooley on Taxation, 587. 

Where any imposition is laid upon persons or property under a 
general taxing ordinance, the only conclusion that can be drawn 
is that such tax is laid for revenue purposes alone, unless the 
contrary is made clearly to appear. To construe a general taxing 
ordinance as a police ordinance, it must be shown that the tax 
collected thereunder is devoted to the expense incident to carrying 
out its provisions. Otherwise there would be nothing to dis- 
tinguish a revenue ordinance from a police ordinance. 

The ordinance in question being, as shown, for the purpose 
of raising revenue to defray the general expenses of the city gov- 
ernment, we are of opinion that section 55 thereof, imposing a 
license tax on circuses outside of the territorial limits of the city 
of Norfolk, is unwarranted. And we are further of opinion that 
the Legislature cannot authorize a city to levy a license tax upon a 
circus exhibiting beyond its territorial limits for the sole pur- 
pose of raising revenue to defray the general expenses of such 
city-; and that, in so far as section 1032 of the Code 1887 [Va. 
Code 1904, p. 487] authorizes such a tax, it is invalid. 

For these reasons, the judgment complained of must be re- 
versed, and, this court proceeding to enter such judgment as the 
lower court ought to have entered, it is ordered that this suit be 
dismissed. 

Note. 

It may be said, without fear of exaggeration, that no case of 
greater importance has been decided by our court in years than 
Robinson v. City of Norfolk. Probably every city in the state, and 
especially the larger ones without space enough in the city limits 
to accommodate a show of the size of John Robinson's, has been 
laying taxes on the performance under the authority of this statute 
and it is strange that its validity has not been challenged before. 
Doubtless this was due to the faith that everyone had in the correct- 
ness of the decision handed down by a divided court in Langhorne 
v. Robinson, 20 Gratt. 661. This case the court overrules in the 
principal case, and shows that it has been denied in Missouri, and 
designated as "doubtful" by Judge Cooley in his work on Taxation. 

As a general rule a municipal corporation has not, nor can the 
legislature give it, power to tax property the situs of which is outside 
the corporate limits. Pensacola v. Louisville, etc., R. Co., 21 Fla. 
492; Wilkey v. Pekin, 19 111. 160; Johnson v. Lexington. 14' B. Mon. 
(Ky.) 521; Blanc v. New Orleans, 1 Mart. (La.) 119; Lafferranderie 
v. New Orleans, 3 La. 246; Wells v. Weston, 22 Mo. 384, 66 Am. 
Dec. 627; St. Charles v. Nolle, 51 Mo. 122, 11 Am. Rep. 440; Coon 
v. Cameron, 19 Mo. App. 573; -Plattsburg v. Clay, 67 Mo. App. 497; 
Sioux City Bridge Co. v. Dakota County, 61 Neb. 75. But see Brad- 
shaw v. Omaha, 1 Neb. 16; Matter of Prospect Park, 60 N. Y. 398; 
Pacific Sheet Metal Works v. Roeder, 26 Wash. 183. 
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Thus, where a city extended streets beyond its limits, and the 
owner of property situated- outside such limits used the streets for 
certain purposes with the consent of the city, it was held, that the 
city did not thereby acquire power to tax such property. Pacific 
Sheet Metal Works v. Roeder, 26 Wash. 183. 

Under article 13, § 10, of the Constitution of Utah, providing that 
all corporations or persons shall be subject to taxation within the 
territorial limits of the authority levying the tax, and the statutes 
passed in pursuance thereof, it was held that the city council of Salt 
Lake City was not authorized to levy a tax, except on property 
within its corporate limits, and any levy upon property not within 
such limits was without authority and void. And therefore no lien 
can exist for taxes thus illegally levied. Gilmor v. Dale (Utah), 75 
Pacific 932. 

Coal under River beyond Low-Water Mark. — Where the boundary 
of a corporation was the low-water mark in a river, it was held, 
that the city had no power to tax coal under a river beyond that 
mark. Gilchrist's Appeal. 109 Pa. St. COO. 

Where an attempted extension of city limits is invalid, municipal 
taxes levied on the territory sought to be annexed are void. Pensa- 
cola v. Louisville, etc., R. Co., 21 Fla. 492. And the fact that such 
territory is afterwards legally annexed will not validate previous 
taxes. Atchison, etc., R. Co. v. Maquilkin, 12 Kan. 301. 

Land Partly within and Partly without Where a municipality 

levies a tax on an entire tract which lies partly within and partly 
without the corporate limits, such tax is void as to the portion lying 
outside; and if the portions are not readily separable, the whole as- 
sessment is void. Sioux City Bridge Co. v. Dakota County, 61 
Neb. 75. 

A bridge outside the corporate limits is not taxable. Sioux City 
Bridge Co. v. Dakota County, 61 Xeb. 75. 

In like manner, personal property, whose situs assigned by the 
local law is outside the municipal limits, is not subject to municipal 
taxation. Montgomery v. Lebanon, 64 S. W. Rep. 509, 23 Ky. L. 
Rep. 891; Stephens v. Booneville, 34 Mo. 323; Plattsburg v. Clay, 
67 Mo. App. 497. And see Richmond County Academy v. Augusta, 
90 Ga. 634; Lexington v. Fishback, 109 Ky. 770. 

In Board of Aldermen v. Chollar-Potosi Gold, etc., Min. Co., 2 
Nev. 86, it was held, that the removal of property from a city after 
the passage of an act authorizing the city to tax all property within 
its limits, but before the passage of an ordinance prescribing the 
amount and manner of assessing and collecting, did not take away 
the city's right to tax such property. 

In Johnson v. Lexington, 14 B. Mon. (Ky.) 521, it was held, that 
the power of taxation conferred upon the city of Lexington ex- 
tended only to property within the city, meaning visible property 
actually situated within the city, and not such property as had there 
merely a legal or constructive status. 

No prescriptive right to tax property outside the corporate limits 
can be created by the exercise of municipal authority over it for 
twenty years. Ham v. Sawyer, 38 Me. 37. 

Limitations of General Rule. — But the legislature can authorize a 
city to assess and levy benefits on adjacent property where the as- 
sessment is for the benefit of all the property taxed and not for city 
purposes only. Brooks v. Baltimore, 48 Md. 265. 

And a statute authorizing a city to collect water rents outside its 
limits has been upheld. Pittsburgh v. Brace, 158 Pa. St. 174. 



